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State responsibility for international cooperation on migration control:
the case of Australia
NIKOLAS FEITH TAN
This article examines international cooperation on migration control with particular
reference to the case of Australia, a state that has entered into a range of migration
control and asylum processing arrangements with neighbouring developing countries. The
article defines such arrangements, designed to prevent access to asylum, as cooperative
non-entrée. In the past 15 years, Australia has developed a far-reaching cooperative nonentrée regime with countries of origin and transit. These extraterritorial cooperation
arrangements challenge the reach of human rights and refugee law. The article considers
two avenues to hold Australia internationally responsible for human rights and refugee
law violations in the course of cooperative non-entrée practices, namely extraterritorial
human rights jurisdiction and complicity under the law of State Responsibility. The article
concludes that despite the extraterritorial and international character of cooperative nonentrée, Australia is not beyond the reach of international law.
Introduction
Developed states are increasingly projecting migration control measures beyond their borders
through cooperation with developing states to prevent asylum seekers accessing their territory
(Gammeltoft-Hansen and Hathaway 2014). Such migration control arrangements are
increasingly complex, often involving cooperation between both states and non-state actors
(Gammeltoft-Hansen 2011). In the European context, the Italy–Libya Treaty of Friendship,
Partnership and Cooperation, mandating a range of measures in relation to irregular
migration, is perhaps the most clear-cut example (Giuffre 2013). Recent developments in
bilateral cooperation between Spain and Senegal and Mauritania (FRA 2012), for example,
and the European Union and Turkey deal signed in November 2015 show that cooperationbased migration control is on the rise.
These policies significantly challenge the existing refugee and human rights protection
regime, still largely tied to notions of territory and single state responsibility. How do
international law norms apply to international cooperation in the field of migration control
and asylum processing (den Heijer 2012)? How does international law hold two or more
states jointly responsible for treatment of asylum seekers (Nollkaemper and Plakokefalos
2014)?
This article analyses the case of Australia, a state that has led the way in preventing asylum
seeker arrivals in the past 15 years (Magner 2004, McAdam 2013). Australia has sought to
stem the flow of asylum seekers arriving by boat by entering into a range of migration
control arrangements with regional states such as Sri Lanka, Malaysia and Indonesia.
Australia has also established offshore asylum processing agreements, under which asylum
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seekers are transferred to Papua New Guinea and Nauru for processing. Most recently,
Australia has signed a deal with Cambodia to permanently resettle refugees in that country.1
Measures to deter or prevent asylum seekers seeking protection are nothing new. Since the
1980s, developed states have taken measures to keep asylum seekers from accessing their
territory, jurisdiction and asylum procedures’ (Hathaway 1992, Vedsted-Hansen 1999).
However, in the past these efforts have been undertaken unilaterally by individual states. The
defining feature of the migration control arrangements discussed in this article is the
international cooperation component, whereby a state – in this case, Australia – undertakes
extraterritorial measures in cooperation with another state – for example, Papua New Guinea
– to prevent access to asylum in the first state. I define this form of state cooperation to
prevent access to asylum as ‘cooperative non-entrée’.
The international element of cooperative non-entrée is significant because it raises questions
about the division of responsibility between states. At the level of general international law,
state responsibility is receiving increasing scholarly attention (Aust 2011, Nollkaemper and
Plakokefalos 2014). In such complex scenarios the attribution of responsibility to one state is
often problematic, and not necessarily desirable (Nollkaemper and Jacobs 2013). While such
migration control policies challenge the reach of international law, extraterritorial human
rights jurisdiction (Milanovic 2008) and the general international law doctrine of State
Responsibility may meet this challenge (ILC 2001).
The purpose and structure of this article is threefold: firstly, the article defines the
phenomenon of cooperative non-entrée. Secondly, it outlines Australia’s cooperation
arrangements with regional states to prevent access to asylum. Thirdly, the article raises the
international law questions cooperative non-entrée poses and offers avenues for establishing
responsibility, namely extraterritorial human rights jurisdiction and complicity under the law
of State Responsibility. The article concludes that despite the extraterritorial and international
character of its cooperative non-entrée regime, Australia is not beyond the reach of
international law.
What is cooperative non-entrée?
Hathaway first coined the term ‘non-entrée’ in 1992 to refer to the ‘array of legalized policies
adopted by states to stymie access by refugees to their territories (Hathaway 1992:41-42,
Hathaway 2005:291). Classical non-entrée may encompass actions on the territory of the
receiving state (for example, readmission agreements) as well as extraterritorial measures (for
example, pushbacks on the high seas). Vedsted-Hansen and Noll defined ‘non-arrival’ as
extraterritorial migration control wherein the asylum seeker is prevented from stepping foot
on the territory of the acting state, thereby ‘operating as barriers for asylum-seekers to access
a jurisdiction where they could seek protection’ (1999:382). However, non-entrée remains the
predominant term used in the literature to refer to both territorial and extraterritorial
measures. (Non-entrée should not be confused with ‘non-admission’ policies, which seek to
screen out asylum seekers on the basis of restrictive criteria for protection.)
Existing scholarly work evaluates the spectrum of unilateral migration control measures
undertaken by developed states over the past 30 years, including visa controls (VedstedHansen 1999); carrier sanctions (Nicholson 2011, Cruz 1995); establishment of so-called
‘international zones’ (Hughes and Liebaut 1998); excision of territory for the purposes of
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migration (Magner 2004); and interdiction on the high seas (Legomsky 2006). However, little
existing literature deals with cases of cooperative migration control, a phenomenon
Gammeltoft-Hansen and Hathaway recently referred to as ‘complex deterrence’ (2014).
Cooperative non-entrée encompasses both bilateral and multilateral measures. Bilateral
arrangements involve two states, for example the Australia–Indonesia Regional Cooperation
Model (RCM) (Jesuit Refugee Service 2012, Crock and Ghezelbash 2010). Multilateral
measures involves more than two states, such as the Bali Conference on People Smuggling,
Trafficking in Persons and Related Transnational Crime, initiated in 2002 (the Bali Process),
which brings together 38 source, transit and receiving states throughout the region (Mann
2013). For the purposes of this article, I focus on Australia’s bilateral cooperation
arrangements.
The locus of cooperative non-entrée is extraterritorial (from the point of view of the
developed state), and limited to measures carried out on the high seas or within the territories
of cooperating states. While at the conceptual level cooperative non-entrée may encompass
migration control by air or land (for example, the posting of airline liaison officers, (see den
Heijer 2012:125-32)), this article confines itself to the methods by which Australia seeks to
prevent asylum seekers arriving by boat.
Cooperative non-entrée includes both formal and informal migration control arrangements.
Formal cooperation is action under an international agreement between the two states, for
example Australia’s regional resettlement agreements with Papua New Guinea and Nauru.
Informal cooperation relates to actions forming part of the broader bilateral relationship, for
example Australian assistance to Sri Lanka to prevent asylum seeker boats leaving that
country (MFA 2012).
Thus, cooperative non-entrée may be conceptualised as extraterritorial measures undertaken
by a developed state in cooperation with a developing state to prevent access to asylum in the
first state. While cooperative non-entrée could be initiated by developing states in what has
been termed ‘mimicry’ (Gammeltoft-Hansen 2010), in practice it is developed states who
have the resources to carry out the practice. The article now turns to an empirical account of
Australian-led cooperation efforts with countries of origin and transit in the field of migration
control and asylum processing.
The case of Australia
Australia attempts to prevent access to asylum on its territory through these six bilateral
arrangements, which form a highly developed regime. Since the turn of the century Australia
has called on regional states to prevent asylum seekers accessing its territory by boat (Magner
2004:82). Successive governments have gone to great lengths to ‘stop the boats’.
Simultaneously, Australia seeks to avoid jurisdiction over and responsibility for the
individuals concerned. The article now turns to a mapping of Australia’s cooperation
agreements to prevent asylum seekers access its territory.
Sri Lanka is the only country of origin with which Australia cooperates to prevent asylum
seekers departing its shores. Australia–Sri Lanka cooperation is informal in nature, forming
one part of the broader bilateral relationship. Sri Lankan asylum seekers seek protection
following a protracted civil war that came to an end in 2009. Allegations of war crimes and
crimes against humanity exist on both sides of the conflict (HRLC 2014:3). Australia
provides surveillance, electronic and search and rescue equipment and training to expand Sri
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Lanka's capacity to target smuggling operations (HRLC 2014:3). Australia also provides
funding to the Sri Lankan navy every year (HRLC 2014: 3). Under its current border security
policy, Operation Sovereign Borders, Australia also intercepts and pushes back boats to Sri
Lanka (Medhora and Doherty 2015).
Indonesia is a key transit country for asylum seekers and refugees (Howard 2003; UNODC
2011:18-19) on a path between source countries in the Middle East and Asia to Australia
(Nethery et al 2012:94). The number of asylum seekers and refugees in Indonesia has
increased in the last five years to around 10,000. While Indonesia is not a party to the
Refugee Convention, it has historically tolerated the presence of irregular migrants (Towle
2006). Cooperation includes Australian funding of the Jakarta Centre for Law Enforcement
Cooperation (Gammeltoft-Hansen and Hathaway 2015:235-284), where Australian police
train their Indonesian counterparts on the investigation and disruption of people smuggling
operations. Australia also stations customs and border protection officers in Indonesia to
‘coordinate efforts to prevent and disrupt maritime people smuggling’ (Spinks et el 2013:23).
Since 2013, Australia has pushed back boats to Indonesia despite the protests of the
Indonesian government (Medhora and Doherty 2015).
In July 2011 the Australian government entered into a non-binding political agreement with
Malaysia to swap 800 asylum seekers in exchange for resettling 4000 refugees. The 4,000
refugees were to be resettled in Australia over a four-year period, with that country bearing
the cost of their transfer and settlement. Like Indonesia, Malaysia is a transit country that has
not signed the Refugee Convention, nor other key international human rights instruments
such as the International Covenant on Civil and Political Rights (ICCPR) or the Convention
against Torture (CAT). The deal was defeated by Australia’s High Court in the case of M70
(M70 v. Minister for Immigration and Citizenship, 244 CLR. 144 (2011)) on the basis that
there were inadequate legal guarantees that refugees in Malaysia would receive the protection
required by the Australian Migration Act 1958.
Moving from transit states to asylum processing states, Australia’s cooperation with Nauru
on migration control dates back to the infamous Tampa incident in 2001 (Schloenhardt
2002:54–73). In August of that year, the Norwegian freight ship MV Tampa rescued 438
asylum seekers on their way Australia. The Australian government refused to allow the ship
to dock, requesting it return them to Indonesia. Australia asked the microstate of Nauru, a
former trust territory, to accept the asylum seekers (Magner 2004:82), triggering the
establishment of the Pacific Solution. At the time, Nauru was not a party to the Refugee
Convention. Under this policy, which lasted until 2008, asylum seekers bound for Australia
were intercepted and detained on Nauru while their protection claims were processed.
Similarly, former Australian colony Papua New Guinea agreed to house asylum seekers
under the Pacific Solution in exchange for increased levels of aid. States such are heavily
reliant on Australian development assistance.
In 2012, Australia resumed transferring asylum seekers to offshore detention centres under
new deals with both Nauru (by then a party to the Refugee Convention) and Papua New
Guinea. In separate agreements, Australia formalised cooperative non-entrée arrangements
with these two developing states. Both arrangements are financed entirely by Australia (PNG
Agreement Clause 9, Nauru Memorandum Clause 6) and Australia funds and coordinates the
provision of services by contractors at the detention centres. The key distinction
characterising this cooperation from the Pacific Solution is that both deals go beyond the
processing of asylum claims to include the possibility of permanent resettlement in Nauru
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and Papua New Guinea (PNG Agreement Clause 5, Nauru Memorandum Clause 12).
Conditions in detention are deeply problematic. On Nauru, an Australian government report
found evidence of sexual assault suffered by asylum seekers in detention, while in Papua
New Guinea two asylum seekers have died – one killed by staff during a protest and the other
due to insufficient medical care (Cornell 2014:67, Australian Senate 2015 para 2.53).
In 2014 Australia entered into an ambitious four-year refugee resettlement deal with
Cambodia. In exchange for A$40 million development assistance, Cambodia offers
permanent resettlement to people found to be refugees on Nauru (Cambodia Memorandum
Clause 4(a)). Cambodia is a party to the Refugee Convention but also a developing country
with limited experience in refugee resettlement. Thus far just five refugees have been
transferred from Nauru to Phnom Penh under the deal.
At the multilateral level, Australia is chair of the Bali Process, a regional multilateral forum
with a focus on migration control and border security. The Bali Process agenda is dominated
by issues such as ‘enhanced regional cooperation, including extradition of people smugglers
and traffickers, [to] help dismantle criminal networks and reinforce regional efforts to counter
the illegal trade in persons’ (Co-Chairs’ Statement 2009, Kneebone 2014).
A challenge to the reach of refugee and human rights law
It is clear that cooperative non-entrée poses significant challenges to the application and
efficacy of human rights and refugee law. Cooperation is carried out on the high seas or the
territory of third states in an attempt to avoid the reach of both domestic and international law
(Gammeltoft-Hansen and Hathaway 2014). While Australia’s cooperation arrangements give
rise to a litany of human rights issues, this article focuses on three possible violations of
human rights and refugee law flowing from Australia’s obligations as a party to the Refugee
Convention, ICCPR and CAT.2
Firstly, turn-backs to transit countries like Indonesia may violate the principle of nonrefoulement, by exposing asylums seekers to the risk of onward return, or ‘chain’ refoulement
(Taylor and Rafferty-Brown 2010:156). Non-refoulement is the cardinal refugee law
principle, set out in Article 33 of the Refugee Convention, as well as a human rights law
norm drawn from Article 3 CAT and Article 7 ICCPR (HRLC 2014:53). The principle is
widely accepted to be customary international law.
Secondly, cooperative non-entrée in the form of asylum processing on Nauru and Papua New
Guinea may amount to arbitrary detention in violation of Article 9(1) of the ICCPR.
Currently, 1579 men, women and children are detained offshore in detention camps (DIBP
2015). The average time in detention is 415 days (DIBP 2015).
Thirdly, the offshoring of asylum processing on Nauru and Papua New Guinea may amount
to torture or other cruel, inhuman or degrading treatment or punishment under Articles 3 and
16 of CAT. In its recent concluding observations on Australia, the Committee Against
Torture found that the conditions of ‘overcrowding, inadequate health care; and even
allegations of sexual abuse and ill-treatment’ cause ‘serious physical and mental pain and
suffering’ (CAT 2015 para 17).
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Australia is also a party to the International Covenant on Economic, Social and Cultural Rights
(ICESCR) and the Convention on the Rights of the Child (CRC), however this article confines itself
to consider obligations to asylum seekers flowing from the Refugee Convention, ICCPR and CAT.
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This article now evaluates whether international law can hold Australia accountable for its
cooperative non-entrée policies. The article explores two possibilities: extraterritorial
jurisdiction under human rights and refugee law and complicity under the law of State
Responsibility.
Extraterritorial Jurisdiction
As a party to the Refugee Convention, ICCPR and CAT, Australia has certain obligations to
all persons under its jurisdiction. Historically, jurisdiction is tied to territory in international
law. Cooperative non-entrée arrangements seek to obfuscate responsibility for human rights
and refugee law violations by physically removing the locus of activities outside Australian
territory. To establish jurisdiction in the context of cooperative non-entrée, therefore,
Australia’s treaty obligations must stretch beyond its territory to the high seas and the
territory of other states.
The Refugee Convention has a rather complex gradation of rights based on the refugee’s
level of attachment to the host state (Hathaway 2005:154). A limited number of rights,
including non-refoulement, accrue at the minimum level of attachment; that is, where a
person is under a host state’s jurisdiction. The territorial scope of the principle of nonrefoulement under refugee law is not settled law, though today there is consensus that the
principle of non-refoulement applies extraterritorially, in light of key decisions of the
European Court of Human Rights (see for example Hirsi Jamaa and Others v. Italy, Appl. no
27765/09, 22 February 2012), notwithstanding the narrow interpretation of the principle
undertaken by American Supreme Court in the case of Sale (Sale, Acting Commissioner
Immigration and Naturalization Service v. Haitian Center Council, 113 S.Ct. 2549, 509 US
155 (1993), 21 June 1993). As de Boer recently noted, ‘most international lawyers will agree
that Article 33 of the Refugee Convention [is] applicable as long as the state exercises
jurisdiction’ (2014: 121).
At the level of human rights law, Article 2(1) of the ICCPR requires Australia to respect and
ensure the rights of ‘all individuals within its territory and subject to its jurisdiction’
(emphasis added). The Human Rights Committee has interpreted Article 2 to require that: ‘a
State party must respect and ensure the rights laid down in the Covenant to anyone within the
power or effective control of that State Party, even if not situated within the territory of the
State Party’ (emphasis added)(HRC 2004 para 10, Milanovic 2008:413, Nowak 2005:43-45,
Dastyari and Penovic 2014:2). The Committee has further stated that Covenant rights extend
to ‘to all individuals, regardless of nationality… such as asylum seekers [and] refugees’
(HRC 2004 para 10). It then follows that if individuals are not subject to Australia’s
jurisdiction when turned back on the high seas or when detained in PNG or Nauru, Australia
will not be responsible for any violations of the Covenant (McGoldrick 2004:47).
The CAT also applies extraterritorially to any territory under Australia’s jurisdiction
(Milanovic, 2008:414). In JHA v Spain (CAT/C/41/D/323/2007, UN Committee Against
Torture (CAT), 21 November 2008 para 8.2), the Committee Against Torture recalled its
General Comment 2, stating:
the jurisdiction of a State party refers to any territory in which it exercises, directly or
indirectly, in whole or in part, de jure or de facto effective control, in accordance with
international law. In particular, it considers that such jurisdiction must also include situations
where a State party exercises, directly or indirectly, de facto or de jure control over persons in
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detention. (emphasis added)

Whether a State exercises a sufficient level of control to incur legal responsibility turns on the
facts. Jurisprudence of the European Court of Human Rights (ECtHR), while not binding on
Australia, offers influential guidance. The ECtHR has held that the European Convention on
Human Rights (ECHR) applies extraterritorially where a State ‘exercises control and
authority over an individual’ (Al Skeini and Others v. the United Kingdom, Appl. no
55721/07, 7 July 2011 para 137) or control over territory (Loizidou v. Turkey,
(40/1993/435/514) 23 European Court of Human Rights, 513 18 December 1996).
States cannot avoid responsibility under human rights treaties on the basis of other, bilateral
agreements. In the case of Hirsi Jamaa v Italy (App No 27765/09, European Court of Human
Rights, Grand Chamber, 23 February 2012) Italian authorities pushed back Somali and
Eritrean nationals to Tripoli under a bilateral arrangement with Libya. The ECtHR pointedly
observed:
Italy cannot evade its own responsibility by relying on its obligations arising out of bilateral
agreements with Libya. Even if it were to be assumed that those agreements made express
provision for the return to Libya of migrants intercepted on the high seas, the Contracting
States’ responsibility continues even after their having entered into treaty commitments
subsequent to the entry into force of the Convention or its Protocols (para 129).

In the present context, it is arguable that Australia has the requisite level of effective control
over persons or territory in Papua New Guinea and Nauru to trigger human rights jurisdiction
(under the ICCPR or CAT). Australia exercises a significant level of control over staffing,
funding, and operations at the Nauru and Papua New Guinea detention centres (Legal and
Constitutional Affairs References Committee 2014 para 7.31). Australia selects who is to be
transferred to the Centre and acknowledges that asylum seekers are under its jurisdiction
prior to being transferred. Perhaps more fundamentally, the very existence of the centres is
dependent on Australia. An Australian Senate inquiry found:
the degree of involvement by the Australian Government in the establishment, use, operation,
and provision of total funding for the [Papua New Guinea] centre clearly satisfies the test of
effective control in international law, and the government's ongoing refusal to concede this
point displays a denial of Australia's international obligations (Legal and Constitutional
Affairs References Committee 2014 para 8.33).

While Australia acknowledges the extraterritorial effect of the human rights treaties
(Parliamentary Joint Committee on Human Rights 2013 para 2.16), the government denies
jurisdiction over the detention centres in Papua New Guinea and Nauru, stating that
Australian involvement ‘does not constitute the level of control required under international
law to engage Australia's international human rights obligations extraterritorially’ (Legal and
Constitutional Affairs References Committee 2014 para 7.29). Whether Australian influence
over offshore detention centres amounts to the degree of ‘effective control’ required demands
judicial attention; however recent concluding observations by the Committee Against Torture
on Australia tend towards a finding of jurisdiction:
All persons who are under the effective control of the State party, because inter alia they
were transferred by the State party to centres run with its financial aid and with the
involvement of private contractors of its choice, enjoy the same protection from torture and
ill-treatment under the Convention (Committee Against Torture 2014 para 17)
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However, other aspects of Australia’s cooperative non-entrée arrangements fall outside the
scope of extraterritorial jurisdiction, for example provision of funding, training, or the
provision of equipment for the purposes of migration control. In these cases, the requisite
level of control is simply not reached, as the state has no control over persons or territory.
Rather, Australia’s role is one of aiding and assisting a third state in the prosecution of
migration control measures.
Complicity
At the level of general international law there exists a set of rules that outline how state
responsibility may be established for international wrongful acts. These rules are contained in
the International Law Commission’s Draft Articles on Responsibility of States for
Internationally Wrongful Acts of 2001 (ASR). Under Article 2 ASR, there are two elements
of an internationally wrongful act. The first is attribution: the act must be attributable to the
state under international law. The second is that the act must be a ‘breach of an international
obligation’ in force for the State at the time of the breach (ILC 2001:34).
The ASR are soft law not hard law, though some elements codify norms of customary
international law. Complicity is one such binding norm, as stated by the International Court
of Justice in the Genocide Case (Case Concerning the Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro). International Court of Justice. 26 February 2007, para 173). The rule is
expressed in Article 16:
A State which aids or assists another State in the commission of an internationally wrongful act
by the latter is internationally responsible for doing so if:
(a) that State does so with knowledge of the circumstances of the internationally wrongful act;
and
(b) the act would be internationally wrongful if committed by that State.

Article 16 does not cover attribution as the state does not itself carry out the internationally
wrongful act (Giuffre 2013:725). In the present case, the law of complicity may hold
Australia, ‘the assisting state’, internationally responsible for aiding or assisting ‘the acting
state’ in the commission of an internationally wrongful act such as violation of the principle
of non-refoulement.
There seems little doubt that refoulement amounts to an ‘internationally wrongful act’ for the
purposes of the ASR. In the Australian context, turn-backs to transit countries like Indonesia
may result in chain refoulement (Taylor and Rafferty-Brown 2010:146, Amnesty
International 2008), while turn-backs to origin states such as Sri Lanka may directly violate
the principle (HRLC 2014:54). The key question then becomes whether Australia can be held
responsible as the assisting state for internationally wrongful acts committed extraterritorially
by third states.
Article 16 contains three elements that determine the scope of responsibility of the assisting
state: awareness of the circumstances of the act; knowledge of the act with a view to its
commission; and that the act must be ‘wrongful had it been committed by the assisting State
itself’ (ILC 2001:66). Aid and assistance need not be ‘essential to the performance of the
internationally wrongful act’, but it must contribute significantly to the act. The
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Commentaries to the ILC Articles include ‘financing of the activity in question’ as an
example of conduct meeting the requirements of Article 16 (2001:66). The law of complicity
is in a process of development.3 While it is clear that Article 16 ASR amounts to a binding
international law norm, interpretation of the knowledge requirement on the part of assisting
states has yet to receive significant judicial attention.
Conclusions
This article has staked a claim for the carving out of a definition of cooperative non-entrée:
extraterritorial measures undertaken by a developed state in cooperation with a developing
state to prevent access to asylum in the first state. The international element of cooperative
non-entrée raises questions about the division of responsibility between states for violations
of human rights and refugee law. The article has taken the case of Australia to illustrate the
architecture of perhaps the most developed cooperative non-entrée regime in the world,
though the phenomenon is by no means confined to Australia. These issues are timely to
consider in the context of Europe’s response to the current refugee crisis.
The article has briefly pointed to three of the human rights and refugee law issues cooperative
non-entrée gives rise to, namely non-refoulement, arbitrary detention and torture or other
cruel, inhuman or degrading treatment or punishment. The article has put forward two
possible avenues for holding developed states – in this case, Australia – to account. The
ICCPR and CAT apply where Australia has ‘effective control’ over persons or territory in
cooperating states. However, this form of jurisdiction is unlikely to extend to include mere
funding or the delivery of training or equipment.
The law of State Responsibility rule complicity may hold Australia responsible for aiding and
assisting another state in carrying out international wrongful acts that violate human rights
and refugee law in the course of cooperative non-entrée measures. Clearly, not all forms of
cooperation will meet the threshold of complicity – where exactly this line is drawn requires
further research and judicial attention. However, despite the extraterritorial and international
character of its cooperative non-entrée regime, Australia is not beyond the reach of
international law.
Nikolas Feith Tan is a PhD fellow with Aarhus University and the Danish Institute for Human Rights.
A lawyer and former officer of the Australian Department of Foreign Affairs and Trade, he holds a
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from the University of Melbourne. His PhD project is on access to asylum, with a focus on how states
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For an extensive exploration of Complicity in the context of the law of State Responsibility, see
Aust 2011.
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